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“BIENNIAL. REPORT 


OF. THE 


ATTORNEY- GENERAL. 


MEE AE 1681-1882. 


> 


á OFFICE OF ATTORNEY GENERAL, ; 
LrrriE Rock, ARKANSAS, January 1, 1883. - 


To His Excellency, T. J. Churchill, oran of Arkansas: 


Sir :—I have the honor to submit for. your consideration 
a report of the transactions of this office, since the begin- 
ning of my term, January 13th, 1881, to the 31st day of 
December, 1882. -` 

The business of the office has included several matters of 


large interest and importance to the: State, to some of . 
which 1 would specially call your Excellency’: s attention, © 


whilst, of course, many things. of minor, interest must re- 


main without report or notice. 
Amongst, others I mention the case of 


5 ¢ 


a 


STALE OF ARKANSAS VS. R. C. NEWTON ET ALS. 


I found this case, in abeyance, so to speák, in the Supreme i 


Court. The Legislature; at the session of 1879; passed a 


bill allowing General Newton and his securities to discharge | 


the indebtedness, claimed «us due to the State, by paying 


$22,688.43, and giving two: ic within which to pay the . 
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Two full years having dpe and only- a, portion of the... 
“amount having been paid, I applied for'a inandate,, and 


~ brought the case pack to the Pulaski Circuit Court. + 


ae 


i 


| any, shall be taken 1 ih the premises. 


The case. came on for trial ‘at the spring term, 1882, and, 
resulted in a verdict in favor of the defendants: Ti imme; 
diately. filed a motion for a new ‘trial, which was granted. y 3 


The-case was again tried at the fall term, 1882, and gaia 
resulted in a verdict for defendants... a $ 


Í again filed.a motion for a new trial, -and. after maturë 
deliberation on the part. of the. Circúit: Court, the motion 
was overruled and new trial denied. i e 


I duly excepted to this ruling, and as the court was o 
- the eve of adjournment for the term, and as the record.is a 
very voluminous one, the State was: granted until ‘the next: 
term to prepare and file her bill of exceptions, in order to. 
take the case again to the Supreme Court. ee E 


ee 


The case has now been fairly and fully. tried ihes: tii i 


“by a jury, resulting “in” each instance ‘ii ‘a verdict for’ “ai 
‘defendants. The Supreme Court has definitely settled" the: 
law of the case in favor of the State’ selaim.- 0-1 e 


- As the Legislature will meet before the time limited foe 
taking an appeal, ‘I shall, of course,’ be guided in my ‘future’ 
action by any suggestions’ or orders of that body, if it shall 
see fit, in its wisdom, to indicate what. further action; if 
STATE FOR USE OF THE ARKANSAS is 
¡UNIVERSTES VS. clio PAGE ET ALS. 


Le 


a 
È 
S 
kag 


Frequent mention: has been. made, hitherto, in the report 


al 


of my predecessors of this suit. : : o e U 


Ple State is only nominally the plaintift—tho real part 
in interést being the Industrial University—and the-Un . 
versity, before: the beginning of my term, employed. cow E 
sel, who have had the. principal _ control and management’ : 
the case. Ge ER Sa 
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I have, however, g given the matter some care and atten- 
tion, in connection Arita these attorneys, as was my duty to 


do. : ù E ! : + 2 


“The dase' has been tried twice during my term of office, 
each time resulting in a .verdict for defendants. I am in- 
formed that a compromise has been effected, or is agreed 


upon, by which a considerable part of the amount claimed — 


to be due will be realized to the University. > - 


In the early part of my term 1 brought: a suit: in. the 
Pulaski Chancery Court, under the. provisions of the reve- 
nue law, 1 in the name of: 


” 


THE STATE VS. THE SOUTHERN EXPRESS CO, | 


To enforce the collection of the large amount of back taxes 
believed to be dué from that corporation to the State and 
various counties, cities and towns—the aggregate amount. 
being, as is ' supposed, over $100, 000. 


The bill of- complaint was- met by a danos raising 
several technical -questions, but especially the question of 
the constitttionality’ of the law which seems to discriminate. 
against foreign express and telegraph companies. 

On full argument the Chancellor held that portion of the: 
revenue law to be. unconstitutional, and sustained the de- 


murrer and dismissed the bill. A 


An appeal to the Su ¡preme Court was prayed. on the part A 


of the State. The case is not yet decided. 


STATE VS. PULASKI COUNTY. , ; 


Soon after the adjournment of the last General Assembly, 
the Secretary, of State placed in-my hands certain notices 


that he had served on the County Judge, the ‘Sheriff; and _ 


Circuit and: County- Clerks -of. Pulaski county, demanding 
_ possession of- certain rooms in-the eastern wing of the State 
House, in accordance with the directions of the Legislature 
in the Act of April 1st; 1881. 
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These notices. had been ` disregarded iy the officers tos 7 


«whom they were addressed, and’ the - Secretary, of ‘State re: 
quested that I should institute legal proceedings}. to carey 
“into effect the commands of the Legislature, z 


AS 


I accordingly brought an action i in ejectmenti inthe Pulaski. 
Circuit’ Court, making the county and the -above named. 
officers defendants. ~ These officers disclaimed any interest: 


in the controversy, and the suit progressed against the 
county alone. | 


% 
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Alleging an equitable detense; the defendant. county rest 
moved the suit into the Chancery Court, and there filed an; 
answer, setting up title in the county, acquiescense,in the; 
county’ s occupation, on the part of the Legislature, to... 
etc., and making her answer a cross-bill, and praying for an 
account for rents against the State. wee : 


To this cross-bill a demurrer and answer was filed onthe- 


part of. the State, and after long but unavoidable delay, ¿, a 


the Chancellor has recently delivered an opinion sustaining” 
the demurrer, and establishing the claim and right of the. 

State to the rooms in question, and ordering ‘the county ‘to-! 
vacate within ten days; and in the event of refusal, that a, 


writ of possession should issue. F 


An appeal was prayed by the county to the Supreme” | 


+ e > » 

Court, but whether it will be prosecuted, and what further’ 
action will be taken or may be necessary, remains to be seen.. 
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SUIT ON -AUDITOR'S OR LEVEE COUPON WAR-* 
RANTS. "+ , 1 he 


ES 
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Amongst other, suits of magnitude and importance may bež 
mentioned the, suit on Auditor’ s s or Levee Coupon Warrants. 
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These Coupon Auditor’ S, Warrants,. issued under the act, 4 : 


fem 


of March 16, 1869, and which area branch of and close of, 
kin to the among Levee Bonds, were rendered to the Com- 
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missioner of State Lands i in payment for. swamp land. Un- 
der- advice from this: office the Commissioner refused it. 


i 


A petition for a writ of mandamus was filed in the Pulaski’ ` 
Circuit Court to compel its acceptance. . On the hearing the 
court refused the writ on the ground that the act of March 
16, 1869, was never constitutionally passed. 


ary 


An appeal was taken. to the Supreme Court, here the 
action is still pending, and as 1 think, with every reason to 
believe, that the final result will be favorable to the State. 


The amount of these’ outstanding Coupon Warrants is, 
principal and interest, about $80, 000. 


The most important suit that has oceupied my. attention dl 
was thatof . . E oe i 


} 
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THE STATE OF ARKANSAS vs. THE MEMPHIS & 
LITTLE ROCK RAILROAD COMPANY. 


A decree had been rendered in the: Pulaski Gnacy 
Court in favor of the State, and the case was pending on - 
appeal in the Supreme Court on. my accession to office. 


Early in. the spring of the present year the case was pre- 
pared for hearing and submitted. On the fourth_day of 
March a modified decree . was rendered by. the Supreme, 
Court, ordering a sale of the road to satisfy the State’ s equity  ., 
of redemption ‘under her mortgage. “TR sale was adver- '-. 
tised for the 30th day of March, and' on the 25th of “March 
the trustees of a certain’other mortgage, executed .by the re~. 
organized railroad company, to prevent a sale by. the State, il 
and to protect their own interests, came in and paid- to the”. 
commissioner, appointed. to make the sale, the fall amount, | >- ' 
principal and interest, of the State’s debt, amounting to . | 
$238,491.7 1. i i 


The State i is to be congratulated ¢ on the auspicious termi- a 
nation ọf this suit, thus placing in the treasury so large an 
amount of money” at a tine when it was so sorel y needed. 
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An this connection it becomes: my duty, and itis a pleas.” 
ure, to call your Excellency’s attention,: and: through. yout” 
the attention of the Legislature to the valuable services. rensa $ 
dered the State in this cause by Judge F. .W. Compton. £ Š 
He was, as you are aware, employed as, assistant coünsel.? Se 
to Hon. W. F. Henderson, my immediate predecessor, by. 
Governor Miller, with the understanding’ that the Legisla- 
ture would adequately compensate him. He'went into the , 
litigation at a most critical period in its history, and continued 
‘in it to its successful close. The State justly owes him; and 4 

I trust it will be the pleasure of the Legislature | to recognize 
his claim and make provision for its payment. 
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REAL ESTATE BANK CASES. 


Nothing of. very great importance in reference to these, , 
cases has transpired. There are about twenty cases still | 
pending i in the Pulaski Chancery Court, involving something 
over $100, 000. These are litigated and are being: disposed 
of as rapidly as the condition of the docket and the state of. 
the pleadings i in the cases will admit of. 


we i 


The amount of sales reported by the’ Commissioner of the 


Chancery Court during the past two years is $138,391. 24. S 


The total amount on account of redemptions, etc., actually i 
paid into the treasury-up to September 30, 1882, is $59,- ` 
327.66, . The.total amount still due the State’ on Redemp- 
tions on the 15 year plan‘is s about $138,600. . l 


" One or two of the Real Estate Bank Cases are e pending o on 
appeal i in the Supreme Court, briefed and submitted, and 
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awaiting the action of the Court. ` <- Soon f 


In addition to the foregoing matters specifically mentioned, E 


there has been an unusually large amount of business trans-. EN 


` acted in this office. It could hardly be. otherwise in view 


of. the rapid i increase in population, and the wonderfnl de- a A 


„velopment of the resources of the State in. numerous ways. 


. 


ma 


The number of crimnal “cases ini the Supreme’ Cunt since 


I entered on thé discharge of my duties has been one huns | 


dred and twenty-one.’ In almost all -of these cases. I have 
prepared. briefs, more or Tess. ‘élaborate, and I have. the 
honor to report that in a majority of the cases, the rulings . 
and decisions of the courts haye been favorable to the State. 
Tn three or four instancés where there were palpable errors- 
on the part of the State, in the record, to save labor and 
expense, and i in the interest of justice, I have confessed the 
“errors and submitted to a reversal. 


ACCOUNTS OF EX. TREASURER. CHURCHILL AND 
AUDITOR JOHN. CRAWFORD. 


Soon after the Report of the committee appointed by the 
Senate to investigate the books and accounts of ex-Treasurer 
Churchill and Auditor Crawford was, filed’ in the office of 
the Secretary o of State, I received a communication from your 
Excellency calling my attention to the filing of the Report and 
asking me to take such steps as L deemed advisable i in the 
premises. > 


N 


After due and careful: consideration of the matter, I 
arrived at the conclusion that any action ‘whatever, on my, 
part, would be indiscreet and premature. : 


> 


The committee was that of only one of the Houses of the 
General Assembly, and the duty of the dommittee as defined 
in the resolution appointing them, was ‘to file their Report in 
the office of the Secretary of State and furnish a copy to 
your Excellency. 


No intimation was given directly, or indirectly, that the * 
Attorney-General. should take any action, until the Report 
should have been received ` and examined at least by the — 
body that appoiuted the committee, and úntil that body has 
an opportunity to examine the Report, and especially gn 
view of the provisions of sections 27 91-2794 of Gantt’s 

‘Digest, T conceive that it. is in no wise Proper that the 
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Attorney-General should ‘take any step with reference to: 
the Report or its contents. i Bes 


+ 


RA 
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I need hardly” assure your Excellency, that, when ther. 


matter shall or -can properly come to my hands, the most. í 
speedy and vigorous measureg known to the. law shall be | 
taken by the Attorney-General to hold these. officers and . 
their sureties toa strict and rigid accountability, i in ‘refer | 
ence to all matters that. may require Judicial investigation. 


t 


OPINIONS AND CORRESPONDENCE. o 
i 


During my térm of office I have furnished to the officers. 4 


of the various State Départments, fifty-eight written official" * 
opinions, on almost as many different subjects, connected ` 


with the administration and construction of our laws.. ’ 
This does not include opinions and. communications to mem-- . 


bers of the Legislature, and to Prosecuting Attorneys. 


In addition to all the foregoing, I have found: the burden -, 
of the general correspondence of the office very great. 


In some instances I have found it impossible to attempt 
to reply to letters of i inquiry. In almost innumerable other ~ 
instances these communications are from county, district. | 
and municipal officers, and often on questions of the gravest 
importance. . > -> Jo 

To remit them to the “red tape”” system, of requiring 
them to be forwarded through the Prosecuting Attorneys,. 


would many times be to: refuse the answer altogether, and’ 


so at the cost of much time and labor, I have endeavored, 
in most,cases, to furnish, the information directly-.to the 
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officers applying for it: Of course, such communitations, - 


from this office, cannot he regarded strictly as official opin- 


ions, but they serve as guides for county and other officials, e 


and, 1t is believed, often prevent confusion and litigation, 
‘and ás our system i is constituted, and in the ‘‘un-digested’” 
condition of our Statutes,such correspondence can hardly be 
avoided. 0 o j 
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A , SUGGESTIONS. Cr 

During. my term of office “many ‘alterations and amend- 
ments to our. laws have. suggested themselves, but 1 shall 
venture to mention only a very féw to your Excellency,. 
and thus, through you, ‘for the consideration of the ‘General. 
Assembly.. l 


1. The appeal of trivial cases to the Supreme Court;, 
has become a crying and serious evil, absorbing much of 


the time of the court, and of the Attorney-General, most , 


needlessly. ` In many Cases appeals are taken, through 


ignorance, where the principles involved haye been definite- 


ly settled, and often simply | to gain time. -. - - 


They are : rarely followed, into the Supreme Court‘ by 
counsel, or by brief, and the. trouble and responsibility of 
examining them is thrown entirely on the. court: and the- 
Attorney-General. ` e 


I suggest, as a cure for this evil, the passage of an act 
requiring all appellants in misdemeanors to make an 
advance deposit’ of say $10, on account of. costs i in the Su- 
preme Court, to be refunded, of, course, in the event of a. 


reversal of the judgment. o i P 


This wòuld prevent very many | frivolous appeals,-and is: 
requiring no ‘more: than is required of appellants in. civil 
cases, and would be an immense- reliePto the court. f 


ca she 


2. 1 further suggest, as an amendníent - ‘to the ‘Act. 


regulating the practice of medicine and surgery,” that 
physicians should be required to be examined and fegister- 
ed in the county of. their residence, and not elsewhere, « ex- 
cept when. examined by the State Board. ` i 


3.' The Supréme Court having recently decided our Ped- 


dler’s license act to be- unconstitutional, it seems to me to — 


be important that another law providing for and regulating: 
such license: should be enacted: `- \ 
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-4. I venture da ca your Excellency’ s attention to the 
meed of legislation to prevent sale of ‘adulterated food, : 
and drugs, especially the former. - ss A 


Many of: the states are moving in this direction. - T eres 
with hand you; the draft of a bill, on this subject, prepared. 


by the National Board of Health, which covers the whole 
ground. l i 


5. The Constitution provides that when the pop- 
ulation of the State shall amount to ‘one million, the Gen- 
eral Assembly may increase the number of Supreme Judges. 
to five. Our population must be very nearly, if not quite,- 
one million, now, and I respectfully suggest the practica- 


-A 


- bility and desirableness of some action. being taken looking | | 


to an increase in the number of the Judges of the Su- 
preme . Court; in order not only to lighten the labors of 


that tribunal, but, also to facilitate the-dispatch of business 
in the court. l 


of 


6. I further suggest, as ‘highly portant, that the ak 
providing for the mode of counting the vote on amendments 
proposed to the Constitution, be so amended, that such 
vote shall, hereafter, be counted by the two Houses of the 
‘General Assembly, in the same manner that the vote for 
Executive State officers is counted. : l 


These suggestions are only a few of many occurring to 


-my mind, and might be pea eantel: but I for- 
bear. i y a 


~ 


As has been often remarked, we have “too much legis- 
lation.” A few plain statutes, collated and digested, are 
infinitely better than a large mass of crude laws scattered 
through many volumes of Acts. ' 


I desire to acknowledge -my obligations to Caldwell 
Bradshaw, Esq., for the efficient and cheerful assistance 
that he has rendered to me in ihe aisenar ge of the arduous 
duties of my office. 
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La Pr ae Toa 
In conclusion, permit me to pd your Excellency 
on the material and i increasing prosperity of the State, and 
on the harmony that pervades all depattovents: of the: gor 
ernment. a de 
With sentiments of high esteem; believe me, l 
Ñ - Very respectfully, your. obedient servant, 


E 7 ©, B. MOORE, 
, - . Attorney-General.. 
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